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No. 12,916 

QUESTIONS TO BE ANSWERED 

Appellee agrees that the questions to be answered as 
stated by the Appellant correctly present the issues on 
appeal. 
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BRIEF FOR APPELLEES 


APPELLEE’S COUNTERSTATEMENT OF THE CASE 

On or about January 6, 1954, the plaintiff, a lady at 
that time approximately seventy-one years of age, went 
to the George Washington University Hospital to the 
urology clinic as an out-patient for the purpose of treat¬ 
ment. She arrived at the hospital at approximately 8:00 
to 8:30 in the morning. (T.10). She entered the hospital 
on the Pennsylvania Avenue side stating that the condi¬ 
tion of the sidewalk in front of the entrance was wet and 
icy but that she had picked her way. (T.ll). She further 
testified that the sidewalk was wet and icy all the way 
across. (T.ll). 

She left the hospital at approximately a half an hour 

to fortv-five minutes later bv the same entrance at which 
» * 

she had entered the hospital. She testified: “I went on 
out the door and there was this ice and of course, I tried 
to—there was no way of getting by the ice, you had to 
go in it and I thought this is a little bit of water and I 
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stepped in the water and evidentally it was ice and as 
I went right across—it went all the way across the walk. 
You couldn't walk unless you were into something.” She 
further testified that she slipped upon this ice, fell down 
and as a consequence fractured her hip. She remained 
in the hospital from the time of the fall until sometime 
in June of that year, a period of approximately five or 
five and one-half months. 

On cross examination plaintiff further testified in re¬ 
sponse to a question of the defendant: “No, I do not 
know that there was but right then there was ice or water 
all over there, there was no way of getting by, you had 
to get in it. She also testified that she was afraid there 
was ice and tried to pick her way: that she could have 
gone on the grass but did not do it (See photograph): 
that going in she went way over to the side and had no 
difficulty and that there was no reason why she could not 
have gone to the same side coming out: that the condi¬ 
tions were evidently the same on coming out as when she 
went in (Tr.5S-59) 

Charles Washington, one of the maintenance men for 
the hospital, testified that on the morning of the accident 
he had observed a patch of ice on the sidewalk which he 
estimated to be approximately two feet in diameter. That 
he sprinkled the ice with a chemical ice remover which 
would turn the ice into water and that after the ice had 
dissolved he swept the sidewalk clean and left the place. 
His testimony is found beginning on page 76 of the tran¬ 
script. On page 87 of the transcript on cross-examination 
this witness testified that with the exception of the spot 
where the ice had been the rest of the sidewalk was clear. 
Witness Washington located the icy spot on the private 
sidewalk just as you leave the main sidewalk (public side¬ 
walk on Pennsylvania Avenue) at 7:45 A. M.; that he 
applied the chemical and remained nearby and in about 
five minutes the ice was melted. He immediately took 
his broom and ‘sweeps it off’; that there was no other ice 
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and no other water (Tr.76). Witness also testified that 
the chemical after it dried left a whitish substance that 
looked like frost or snow (Tr. S6). 

During the course of defendant’s case Florence Nichols 
testified that there was a patch of ice upon the sidewalk 
but not so large that a person could not walk on either 
side of the ice. This is found on 171 of the transcript. 
The spot of ice or frost witnessed by this person was 
about the size of her two hands. Witness also testified 
that she knew plaintiff had known her as a patient; that 
she observed her at about quarter of eight going into the 
hospital; that she went along the same sidewalk as did 
plaintiff (was back of her) and she noticed on the side¬ 
walk at the time a very small patch which she thought 
was frost (T. 170). She referred to a photograph— 
attached hereto—(T.171) and identified location of the 
spot at the point marked (X). The point marked (X) 
was the spot located by Washington (W) (T.S6). On the 
same photograph witness Louise Courson located herself 
at a second floor window marked (X), and, testified that 
she observed plaintiff being picked up at point on side¬ 
walk marked (x) L.M.C. (T.194-5), in contradiction of 
plaintiff’s own testimony that she fell three or four feet 
from the door (T.12). 

At the conclusion of the testimony and after close of 
defendant’s case Instructions of Law were submitted to 
the Court by both plaintiff and defendant and Instruc¬ 
tions of Law were discussed by counsel and the Court. 

Plaintiff did not offer nor suggest any specific instruc¬ 
tions as to the point of Burden of Proof with respect to 
the defense of contributory negligence (T. 241). 

Plaintiff did make the same objection to defendant’s 
instructions Nos. 1 and 3 as stated in Appellant’s brief 
and renewed the identical objections at the close of the 
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Court’s instructions to the Jury but did not make any 
objection to the Court’s general instructions and charge 
to the Jury nor suggest any further charge or instruc¬ 
tion as to burden of proof or the defense of contributory 
negligence (T. 261-262). 

i SUMMARY OF ARGUMENT 

Upon leaving the Clinic of defendant’s hospital, plain¬ 
tiff claims to have slipped and fallen upon a patch of 
water or ice on the sidewalk. Plaintiff’s version of the 
place where she fell, the appearance of the water or ice, 
the area of the sidewalk covered, and her own actions in 
passing over or past this patch when she was going into 
the hospital, was directly contradicted in most material 
respects by three other witnesses. Defendant asserted 
that plaintiff was guilty of contributory negligence and 
proffered two specific instructions presenting its theory 
of contributory negligence. These instructions were 
granted and plaintiff assigns error in this ruling. The 
instructions were in the alternative to meet the conflict 
in the evidence. They were clearly supported by the evi¬ 
dence and were correctly granted by the trial court. The 
two instructions, when read and considered together and 
in the context of the trial court’s general charge, were 
not misleading and correctly presented the issue of plain¬ 
tiff’s contributory negligence based on all of the material 
evidence on the issue. 

Plaintiff’s counsel, at the conclusion of the general 
charge, made no objection thereto and made no sugges¬ 
tion as to any matter omitted therefrom. He now con¬ 
tends, for the first time on this appeal, that the general 
charge failed to tell the jury that the burden of proof 
on the issue of contributory negligence was on the de¬ 
fendant. The contention is without merit for two reasons: 
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(1) the charge considered in its entirety correctly in¬ 
structed the jury on the law applicable to all of the issues 
in the case, and properly stated that defendant must 
establish its defense of contributory negligence; and (2) 
the objection, raised for the first time on appeal, is not 
timely and comes too late. 

ARGUMENT 

I. THE TRIAL COURT PROPERLY GRANTED DE¬ 
FENDANT’S INSTRUCTIONS NOS. 1 AND 3 AS 
TO ITS DEFENSE OF CONTRIBUTORY NEGLI¬ 
GENCE 

1. The evidence was conflicting as to both the condition 
of the sidewalk and as to plaintiff’s conduct. 

During the course of the trial, a conflict in the evidence 
developed as to the following material facts with respect 
to the circumstances under which plaintiff sustained her 
fall on the sidewalk leading from the entrance to the 
Clinic on the Pennsylvania Avenue side of defendant’s 
hospital: 

(a) The place on the sidewalk where plaintiff fell; 

(b) The appearance and area covered by the alleged 
ice, frost or water on the sidewalk; and 

(c) The manner in which plaintiff passed by or over 
such area of the sidewalk upon entering the hos¬ 
pital. 

In the plaintiff’s case, the plaintiff testified with re¬ 
spect to these matters in material part as follows: 

Upon entering the Clinic at approximately 8:00 to 8:30 
on the morning of January 6, 1954, she saw that an area 
of the sidewalk was covered with water or ice. She lo¬ 
cated this area as being a matter of a few feet (three 
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or four) from the entrance to the Clinic (App. 2A). 
She stated that the area covered was the entire width 
of the sidewalk (App. 1A). She noticed this area upon 
entering the hospital, but was able to pick her way 
through it (App. 3A) by going over to the side and 
had no difficulty (App. 3A). Upon leaving the Clinic 
some forty-five minutes later, she saw the same area 
of ice and water covering the entire width of the side¬ 
walk near the entrance to the Clinic—the conditions were 
evidently the same on coming out as when she had gone 
in (App. 2A). This time she attempted to walk right 
through or over this area and slipped and fell (App. 
2A), although she admitted on cross-examination that 
there was no reason why she could not have gone over 
to the same side that she had used upon going in (App. 
3A). 

Three other witnesses testified with respect to these 
matters and differed widely from plaintiff's version. 
Charles Washington, one of the maintenance men of 
defendant’s hospital, who was called by plaintiff’s coun¬ 
sel, testified that at about 7:45 on that morning he 
observed a patch of ice on the sidewalk. He located this 
patch as being out near the public sidewalk on Pennsyl¬ 
vania Avenue (App. 6A and photograph) and that it 
covered an area approximately two feet in diameter 
App. 4A). He applied a chemical ice remover to the 
area and when this had turned the ice into water, he 
swept the water off (App. 4A). This was the only 
spot of ice he had observed on the sidewalk that morn¬ 
ing (App. 4A). He further testified that after the 
chemical had dried, it left a whitish substance that looked 
like frost or snow (App. 5A). 

Florence Nichols, who was called by defendant, testified 
that there was a patch of ice or frost on the sidewalk that 
morning and located it at about the same place as Charles 
Washington (see photograph) out near the public side- 
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walk. She estimated the area covered as being about the 
size of her two hands (App. SA). Witness had seen the 
plaintiff entering the hospital that morning and had 
walked up the sidewalk behind her. Neither witness nor 
the plaintiff had any difficulty in walking past the patch 
of what the witness thought was frost (App. 7A) as 
there was room to pass on either side of it (App. 7A). 

The third witness, Louise Courson, who testified for 
defendant, did not observe the condition of the sidewalk, 
but did observe plaintiff after she had fallen, and saw 
her being picked up at approximately the same place 
near the public sidewalk on Pennsylvania Avenue where 
Charles Washington and Florence Nichols had observed 
the patch of ice or frost (App. 9A and photograph). 

The testimony of the plaintiff and these three wit¬ 
nesses, as thus summarized, was the only evidence in the 
case about the location of the alleged ice, frost or water 
on the sidewalk, and the appearance and area covered 
by it. As stated, a conflict existed about these material 
matters which conflict could only be resolved by the jury 
upon proper instructions. 

2. Defendant was clearly entitled to specific instructions 
presenting its theory as to the plaintiff’s contributory 
negligence whichever way the jury resolved this con¬ 
flict in the evidence. 

Defendant relied upon the defense of contributory 
negligence with respect to the claim for the fall on the 
sidewalk. As there was this direct conflict in the evi¬ 
dence between plaintiff’s version of the circumstances 
under which she fell and the version of the only other 
witnesses having any knowledge of these circumstances, 
defendant was clearly entitled to instructions from the 
Court presenting its defense and theory of contributory 
negligence, in the alternative, so that the jury, in decid¬ 
ing what the true facts were and which version of the 
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testimony was worthy of belief, could also determine 
whether the defense was available whichever way they 
resolved the conflict in the evidence. 

Defendant’s Instruction No. 1 is based on plaintiff’s 
own testimony, as summarized above. It was properly 
granted by Judge McLaughlin and told the jury that if 
they found from the evidence 

“ * * * that there was a patch of water or ice or 
both on the sidewalk leading to the outpatient clinic 
* * * and that plaintiff, upon entering the hospital, 
became aware of this condition of the sidewalk and 
upon leaving the hospital did not take reasonable 
precautions for her own safety, and that, if you find 
this conduct constituted negligence on plaintiff’s part, 
either proximately causing or contributing to caus** 
her fall, then your verdict must be for the de¬ 
fendant * • * ” 

It should be noted that the instruction does not tell the 
jury that this conduct constituted negligence on plain¬ 
tiff's part, which is one of the basic contentions and 
premise of appellant’s brief, for the jury is distinctly 
told, “if (emphasis supplied) you find this conduct con¬ 
stituted negligence” and this negligence proximately 
caused or contributed to cause her fall, then their ver¬ 
dict must be for defendant. 

Defendant’s Instruction No. 3, which must be considered 
in conjunction with Instruction No. 1 and in the context 
of the entire charge, is in the alternative, and presents 
defendant’s theory of contributory negligence if the jury 
found the facts to be as testified by the witnesses Charles 
Washington, Florence Nichols and Louise Courson with 
respect to the location and appearance of the alleged 
patch of ice or frost on the sidewalk and the place where 
plaintiff actually fell. It was properly granted by Judge 
McLaughlin and told the jury: 

“ * * * if they find from the evidence that there was 
a patch of ice approximately two feet in diameter on 
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the sidewalk * * # and that there was room on either 
side of this patch of ice for persons using the side¬ 
walk to walk without having to pass over the area 
covered by this patch of ice, if you further find that 
the plaintiff knew of the presence of this patch of ice 
or in the exercise of reasonable care on her part 
should have seen it and that she nevertheless at¬ 
tempted to step on or cross over said patch of ice 
and not to walk on either side of it and if you find 
that this conduct constituted negligence on 'plaintiff’s 
part and that this conduct on her part either caused 
or contributed to cause her fall, then your verdict 
must be for the defendant * * *” 

Neither instruction singles out, emphasizes or isolates 
particular parts of the evidence. Read and considered 
together, and in the context of Judge McLaughlin’s entire 
well-considered charge, the jury had before it all of the 
evidence with respect to the condition of the sidewalk 
and plaintiff’s actions. The two alternative instructions 
did no more than specifically call the attention of the 
jury to defendant’s theory of contributory negligence and 
how the defense applied depending on how the jury re¬ 
solved the conflict in the testimony of all of the witnesses 
on this issue of contributory negligence. 

This Court has expressly recognized and applied the 
well established rule that a party is entitled to a specific 
instruction on his theorv of the case, if there is evidence 
to support it and a proper request has been made for 
the instruction. Montgomery v. Virginia State Lines, 
(1951) S9 IT. S. App. D. C. 213, 191 F. 2d 770, and cases 
therein cited. 

Counsel for appellant argues in his brief that the in¬ 
structions in question when considered separately are 
misleading and each unduly emphasizes certain isolated 
bits of testimony. However, it is well settled that the 
correctness of individual instructions cannot be considered 
in this piecemeal fashion. All of the instructions and the 
entire charge to the jury must be considered and if it 
appears from the whole charge that the jury has been 
fairly instructed, then the requirements of the law are 
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satisfied. Damansky v. Zimbolist, 70 App. D. C. 234, 105 
F. 2d 457; Cohen v. Evening Star Newspaper Co., 72 App. 
D. C. 25S, 113 F. 2d 523: Employers Liability Assurance 
Corp. v. Freeman, (10 Cir. 1955) 229 F. 2d 547; Louis¬ 
ville and Nashville Railroad Co. v. Farmer, (6 Cir. 1955) 
220 F. 2d 90. 

Moreover, plaintiff’s counsel was entitled to submit his 
own instructions and present his own theory to the jury 
on the issue of contributory negligence, but elected not to 
do so (App. 15A). Defendant was clearly entitled to 
present its theory on the issue to the jury, and its In¬ 
structions Xos. 1 and 3, when read and considered to¬ 
gether and being supported by the evidence, were cor¬ 
rectly granted by Judge McLaughlin. 

II. PLAINTIFF’S OBJECTION TO THE TRIAL 
COURT’S GENERAL CHARGE, RAISED FOR 
THE FIRST TIME ON THIS APPEAL, IS NOT 
TIMELY. 

As stated, at the conclusion of the trial, plaintiff’s 
counsel did not offer or suggest any instructions with 
reference to the issue of contributory negligence or the 
burden of proof to establish this defense. At the con¬ 
clusion of Judge McLaughlin’s carefully considered gen¬ 
eral charge, he made no objection to the charge nor did 
he suggest any further instruction on the burden of proof 
on the defense of contributory negligence (App. 29A). 

For the first time on this appeal, appellant now com¬ 
plains that Judge McLaughlin did not properly instruct 
the jury on this burden of proof. 

A short answer may be made to this contention. In 
the first place, Judge McLaughlin’s entire charge (set 
forth in full at App. 16A) carefully instructed the jury 
on all the issues involved and in no particular was mis- 
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leading. As to the defense of contributory negligence, 
he correctly told the jury that this was a matter of 
defense which the defendant must establish (App. 22A). 
A jury of laymen was not misled by the choice of the 
word “establish” instead of the phrase “burden of proof”. 
The opinion of this Court in Cohen v. Evening Star 
Newspaper Company, supra, is very apt: 

“A party has no vested interest in any particular 
form of instruction. This is true, even though the 
proffered prayer may be unobjectionable in itself, 
standing alone as a statement of law. What the lan¬ 
guage of the instructions shall be is for the trial 
judge to determine. If, on examination of the entire 
charge, it appears that the jury has been fairly and 
adequately instructed, the requirements of the law 
are satisfied.” 

Secondly, the objection, coming for the first time in 
this Court, comes too late. Rule 51 of the Federal Rules 
of Civil Procedure reads in material part as follows: 

“ * * * * No party may assign as error the giving 
or the failure to give an instruction unless he objects 
thereto before the jury retires to consider its ver¬ 
dict, stating distinctly the matter to which he objects, 
and the grounds of his objection. * * # * ” 

The purpose of the rule is quite obvious. The trial court 
must be given an opportunity to correct any mistakes or 
to reconsider any errors that may have been committed. 
As Mr. Justice Douglas, speaking for the Supreme Court 
in Palmer v. Hoffman, 31S U. S. 109, ST L. Ed. 645, 63 
S. Ct. 447, stated: 

“ * * * * Objections to a charge must be sufficiently 
specific to bring into focus the precise nature of the 
alleged error * * * * Where the party might have 
obtained the correct charge by specifically calling the 
attention of the trial court to the error and where 
part of the charge was correct, he may not through 
a general exception obtain a new trial.” 
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It is well settled under Rule 51 that if no objection is 
made at the conclusion of the trial court’s charge to the 
jury, the appellate court will not consider alleged error 
in the charge raised for the first time on appeal, except 
in exceptional cases. For representative recent cases in 
the other Circuits see: 

Ditter v. Yellow Cab Company, (7th Cir. 1955), 
221 F. 2d S94 

Fort Worth <£ D. Ry. Co. v. Harris, (5th Cir. 
1956), 230 F. 2d 6S0' 

Thorp v. American Aviation and General Insur¬ 
ance Co., (3rd Cir. 1954) 212 F. 2d 821. 

For a fine discussion of this entire problem, see Judge 
Fahy’s opinion for this Court in Montgomery v. Virginia 
State Lines, supra. We do not have here a situation 
where the instructions are so fundamentally erroneous 
that this Court, on its own motion, in the absence of 
objection in the trial court, may review the instructions, 
within the meaning of the Montgomery case, or the rule 
of the earlier decision of this Court in Shokuican Shima- 
bukuro v. Higeyoshi Nagayama, (1944) 7S U. S. App. 271, 
140 F. 2d 13. This is clearly not an “exceptional” case 
such as Curd v. Todd-Johnson Dry Docks, (5 Cir. 1954), 
213 F. 2d S64. 

In the light of the comprehensive charge given to the 
jury in this case, and the failure of plaintiff’s counsel to 
make timely objection thereto, there is no merit to the 
contention, now made for the first time, that the general 
charge was erroneous. 
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CONCLUSION 

No error was committed by the granting of Defendant’s 
Instructions Nos. 1 and 3, which were supported by the 
evidence and properly presented defendant’s theory of 
contributory negligence. The entire charge of Judge 
McLaughlin fairly and properly presented all of the 
issues in the case to the jury. Plaintiff’s present objec¬ 
tion to the general charge is not timely. It is respectfully 
submitted that the judgment of the District Court should 
be affirmed. 


Respectfully submitted, 

H. Mason Welch 
J. Harry Welch 
J. Joseph Barse 
505 Investment Building 
Washington 5, D. C. 

Justin L. Edgerton 
Charles E. Pledger, Jr. 
John F. Mahoney, Jr. 

512 Washington Building 
Washington 5, D. C. 
Attorneys for Appellee 
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APPENDIX 

PROCEEDINGS 

5 GRACE JOYNER 

was called as a witness in her own behalf and having 
been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. WILLCHER: 

# • • * 

10 Q Do you recall what time of day or night you 
arrived at the hospital? A It was in the morning 

I say between 8 and S:30, the morning of January 6 and 
I went to that department and they couldn't—I had to 
wait a while and then they couldn’t take me and 

11 I was on my way out when I fell. 

Q As you arrived at the hospital that morning 
what entrance did you go into? A The Pennsylvania 
Avenue side. 

Q That is the Urology Clinic, what you have just 
identified on those pictures? A Yes. 

Q Tell us, what was the condition of the sidewalk that 
morning as you went into the hospital? A Well, it was 
wet and icy, wet and icy but I picked my way. 

MR. DAILY: I am sorry. I can’t hear. (Counsel 
moved closer to witness.) 

BY MR. WILLCHER: 

Q Tell us what part of the entrance to the hospital 
the ice and the water covered, if you can recall. 

MR. DAILY: I thought she said it was wet ? 

THE WITNESS: I said it was wet and icy. 

MR. DAILY: I am sorrv. I did not hear that. 

THE WITNESS: Did you say what condition— 

BY MR. WILLCHER: 

Q What part of the sidewalk did the water and ice 
cover? A It was all the way across, right across. 
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Q How long did you remain in the clinic yourself 
before you came out? A Oh, I think about a 

12 half hour, or a little more. I stopped at the desk 
a few moments to talk to the people at the desk. 

Q That is the personnel of the hospital? A Yes, 
that worked there. 

Q Did you have a treatment that morning? A No. 

Q Tell us what happened after you left the hospital 
door that morning? A I went on out the door and 
there was this ice and of course, I tried to—there was 
no way of getting by the ice, you had to go in it and 
I thought this is a little bit of water and I stepped in 
the water and evidently it was ice and I went right 
across—it went all the way across the walk. You couldn’t 
walk unless you were into something. 

Q How many steps had you taken out of the entrance 
before you got into this water or ice? A Oh, I imagine 
about three or four feet. 

Q What happened as you were walking through it? 
A I slipped down. 

Q Did you fall completely upon the ground? A Yes, 
right straight down. 

Q What part of your body struck the ground? A It 
seemed to me like I fell on this side but I don’t know, it 
could not have been because this is the side that 

13 was broke. 

Q You say “this side.” That means nothing. 
Was it the left side or right? A I do not know which 
side I fell on, it seemed to me I fell this way and slipped 
because there was another batch of ice over here to the 
left. I did not get into that, I don’t think. I know that 
I got into this other, that is what threw me down. * # • 

• ♦ • # 
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CROSS EXAMINATION 
BY MR. DAILY: 






« 
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57 Q With reference to the morning that you en¬ 
tered the hospital, I believe that you testified, if 

I am in error you correct me, that when you entered the 
hospital, you saw ice on the sidewalk at the spot that you 
have marked there by an ‘‘X”, is that correct? A I did 
not know it was ice. 

Q Well, when you entered? A No, I say I did not 

know it was icy. Just thought it was a little water and 

went on in and got in all right. 

Q Did you walk over that water at that time? 

58 A I tried to pick it a little bit and went over to 

the right side. 

Q You could get around it then? A Yes, no, I 
walked in it. 

Q You walked in it? A Yes. 

Q There was no difficulty? A No. 

Q You were in the hospital approximated one hour? 
A Yes. 

Q And you came out and walked over the same con¬ 
dition? A I would not say the same. I must have 
struck it in here somewhere because I got right on the 
ice. 

Q There was water at the edge and ice in the center? 
A That is right, near as I can remember. You have to 
get in it because you could not come over here and could 
not go there, that was a hedge. 

Q You could have gone over here, could you not, in 
the grass? A Yes, but I did not do it. 

Q There was nothing there that appeared dangerous 
to you as you walked towards it, was there? A I was 
afraid there was ice so I tried to pick my way. 

Q Well, walking in, you picked your way and you had 
no difficulty? A No, but I went ’way over to 

59 the side. 

Q There was no reason why you could not have 
gone to the same side coming out, is there? A No, I do 
not know’ that there was but right then there w’as ice or 
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water all over there, there was no way of getting by, you 
had to get in it. 

Q There had been no rain or any precipitation at all 
during the time you were in the hospital? A Oh, no. 

Q Then the condition was the same as when you -went 
in? 

• * ♦ • 


73 CHARLES L. WASHINGTON 

was called as a witness by counsel for the Plaintiff and, 
having been duly sworn, was examined and testified as 
follows: 

• ♦ • # 

76 A Well, when it is snow and ice, I don’t have 
to be told but this particular morning when I goes 

out around by the outpatient clinic, it was a little spot 
of ice just as you leave the main sidewalk coming in the 
clinic, that was just about seven, I would say, about 7:35. 
I goes downstairs and gets the ice remover, comes back 
and puts it on the particular spot. 

Q Went downstairs to get the ice remover, you say? 
A Some kind of chemical, I do not know the name of it. 
Well, I puts this on this particular spot, then I goes about 
my work around the door of the clinic, in five minutes 
this ice was melted. I takes my broom and sweeps it off, 
sweeps the sidewalk off perfect and I goes on about my 
job. 

Q ! You see any other ice there that morning? A 
There wasn’t no more ice around the building. 

Q See any water? A There wasn’t no more water. 
Q You did see the spots of ice? A I worked on it. 
Q You saw a small spot. What do you mean 

77 by “small spot”? A I’d say two feet in diameter. 

Q How big is two feet in diameter? A Oh, 
just something about like that—little spot like that. 

Q What was the purpose of the chemical? A To 
melt the ice. 
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Q As the chemical worked, it becomes ice and water 
both? A After the chemical works, it is nothing but 
water. 

Q That is when it is completely finished? A That 
is right. 

Q Before it is finished, it is partly ice and partly 
water? A Ice and water, right. 

Q With water on top, the ice becomes more slippery, 
doesn’t it? A There is no slippery to come with this 
stuff. 

Q Do you put sand or ash on that? A We do not 
use sand or ashes. 

Q I did not ask you what you used. I asked you if 
you did? A I did not. 

Q Did you remain there while the chemical was work¬ 
ing? A I was just about five feet from it when I was 
working because I did not want to leave this particular 
spot until I completed it. 

• • • • 


85 CROSS EXAMINATION 
BY MR. DAILY: 

• • • t 

86 Q And, following the placing of this on the 
walk is there any residue or substance left on the 

walk? A After that dries it looks like snow. 

Q A white substance is there? A That is right. 

Q I show you Plaintiff’s Exhibit No. 2 which shows 
a portion of the walk into the hospital. Is the spot or 
portion of the sidewalk visible in that picture in the way 
the water was located? A Nothing but the “X”. 

Q Let me show you another photograph. Can you 
identify this as a photograph of the hospital, the side¬ 
walk? A Right here. 

Q Wait a minute, Without answering— 

MR. DAILY: We would like to introduce this as De¬ 
fendant’s Exhibit No. 1 for identification. 
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THE COURT: Very well. Let it be so marked. 

MR. WILLCHER: No objection, none at all. 

(The photograph referred to was marked Defendant’s 
Exhibit No. 1 and received in evidence.) 

MR. DAILY: Will you take my pen and place an “X” 
on the portion of the sidewalk where you cleaned the ice 
off the sidewalk? 

That is the main sidewalk, this is the first block, the 
second block here. 

87 THE WITNESS: Right here. 

MR. DAILY: O.K. I will exhibit to this jury 
rather than pass it around. 

MR. WILLCHER: Are you offering it in evidence? 
MR. DAILY: Yes. 

THE COURT: It will be received in evidence. 

MR. DAILY: That is the spot where the ice was 
cleaned according to the testimony of Mr. Washington. 
Would you rather pass it around I am sorry, maybe 
that will help vou. (Handing to jury.) 

BY MR. DAILY: 

Q I believe you testified that the rest of the sidewalk 

was absolutely clear, is that correct? A That is right. 

* • # * 

169 FLORENCE I. NICHOLS 

was called as a witness by counsel for the Defendant and, 
having been duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 

BY MR. DAILY: 

• * * • 

170 Q Do you know Mrs. Joyner seated here at the 
table? A Yes. 

Q Had you known her before this incident? A Yes, 
I had known her as a patient in George Washington. 

Q On the morning of January 6, 1954, had you fol¬ 
lowed her into the hospital? A Well, I had seen Mrs. 
Joyner enter the hospital, I was back of her. I was 
crossing Pennsylvania Avenue in fact, when I observed 
Mrs. Joyner going into the hospital. 



Q And on that particular morning, did you notice 
anything on the sidewalk, did you go along the same 
sidewalk that she had gone along? A Yes. 

Q Did you notice anything on the sidewalk at that 
time? A Yes, as I recall it, there was a very small 
patch, I thought it was frost, but I did not know whether 
it was frost or ice, I took it to be frost. 

Q Do you know about what time you entered the 
building that morning? A Well, I judge it was 

171 somewhere around a quarter of eight because that 
is when I was supposed to be at work. 

Q Was that frost in such a position on the sidewalk 
that you could pass on either side of it? A Yes. 

Q It was not extending clear across the sidewalk? 

MR. WILLCHER: I object to your leading your own 
witness. 

BY MR. DAILY: 

Q All right. Did it extend clear across the sidewalk? 
A No, sir. 

Q Was it called to your attention sometime later that 
Mrs. Joyner had fallen? A Yes, I knew of the accident 
that morning. 

Q Did you go out at that time? A No. 

Q You did not actually see her fall? A No. 

Q I show you what has been identified here as Plain¬ 
tiff’s Exhibit No. 1 and ask if you recognize that as the 
same entrance into the hospital used on that morning? 
A Yes, sir. 

Q Is this the entrance for the patients? A Yes. 

Q Would you indicate by a cross-mark where you fell 
or where you saw the spot that you noticed that par¬ 
ticular morning? A Well, I see the cross-mark 

172 already there I think that is— 

THE COURT: Please speak up. 

THE WITNESS: I think the cross that is alreadv on 
there marks the spot pretty well. So far as I can re¬ 
member. 

BY MR. DAILY: 

Q Yes, ma’m. In other words, there is no need of 


8 A 

your putting another cross there. You think it is about 
the same spot A I think it is perhaps the same. 

Q You have no interest in this case at all, have you? 
A No, sir. 

Q Can you give us any idea of your estimation of the 
size of that spot that you said looked to you like frost? 
A AYell, as I recall, it was a very small spot, I really 
paid no attention to it at all until after the accident and 
I just could not understand anyone not seeing it because 
I had seen it. 

AIR. AYILLCHER: I object. 

BY AIR. DAILY: 

Q You can’t give us any estimation by hand or any 
other way as to the size of it? A No, it was a very 
small spot, really. 

Q Was there any ice or water on the rest of the side¬ 
walk? A Not that I recall. 

• • • # 

173 CROSS EXAAIINATION 

BY AIR. AYILLCHER: 

Q Did you see any spot of ice there, two feet in 
diameter? A I did not think it was ice what I saw, I 
thought it was frost, really, but I would not know whether 
it was ice or not. I did not go back to examine it. I 
saw it, walked around it. 

Q AVell, the spot that you saw whatever it was, let’s 
call it frost, was that two feet in diameter? A How 
much is two feet? How large a spot? 

Q (Indicating). A Oh, no, no, sir. 

Q You think I am wrong about that being two feet? 
A Oh, definitely. Well, I do not know whether that is 
two feet or not, but the spot was not that large, it was 
a very small spot. I think the size of my two hands would 
cover it really. 

Q You would not think the size of my two hands 
which is probably larger than yours, is two feet, would 
you? A No, I would not think so. 
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193 LOUISE MARGARET COURSON 

was called as a witness by counsel for the Defendant, and 
having been duly sworn, was examined and testified as 
follows: 

• • * • 

194 Q Did you see where she had fallen and where 
she was picked up? A Xo, sir, I saw where she was 

picked up but not where she had fallen. 

Q You saw her on the sidewalk, didn’t you, where 
they were picking her up, is that correct? A Yes, sir. 

Q I show you what has been identified as Plaintiff’s 
Exhibit No. 1, and ask you to indicate if you will by pen 
mark where you were, if you can, from that photograph? 
A Right here. 

Q And you were standing at that window closest to 

the mark? A Yes, sir. 

• * • • 

195 Q Where did you see her body on the walk, if 
you can indicate by another mark? A I think it 

was about here. 

Q All right. 

MR. WILLCHER: Can we have those “X” marks 
identified somewhat ? 

MR. DAILY': Put a circle around it and put your 
initials there, the other one is Washington’s, isn’t it? 
Can we agree on that? 

MR. WILLCHER: I think it was Washington’s. 

MR. DAILY: I will just put a “W” here. 

That other mark indicates where she said she saw her 
body (handing to jury.) 

That is all of this witness. 

• • • • 

233 THE COURT: Very well. Counsel approach 
the Bench, please. 

(At the Bench.) 

THE COURT: Now on these Instructions, Plaintiff’s 
instruction No. 1 is based on that rule laid down in fhe 
Parkwood case and which had to do with degree of care 
required to be exercised by hospitals in connection with 
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maintenance of elevators over which the patients might 
be required to pass or might be required to use in going 
from one floor to another. This situation is not exactly 
analogous. The Court is of the opinion that it is within 
reason to give it and the Court will give proffered in¬ 
struction No. 1 bv the Plaintiff. 

Now with respect to No. 2. The Court will give the 
stock instruction with respect to witnesses not produced 
and it seems to the Court that covers question No. 2 and 
that will be refused for the reason it is covered. 
231 MR. WILLCHER: Will the records show my 
objection? 

THE COURT: You can have an objection on any¬ 
thing. 

MR. DAILY: Your Honor please, in connection with 
that prayer, I do not see where there is any relevancy 
of that prayer !o this particular action. 

We have explained— 

THE COURT: The Court feels that it is reasonable 
to give it because it includes the possibility of explana¬ 
tion. 

Now, Prayer No. 3 the Court is giving the first para¬ 
graph of that but the last paragraph is covered by my 
stock instructions. The Court is giving the first para¬ 
graph, it protects all persons whether well or sic, or 
infirm and so forth. 

Now with respect to the other prayers— 

MR. EDGERTON: Excuse me. The first paragraph 
is granted and the rest is refused? 

THE COURT: Yes. 

Defendant’s Prayer No. 1 will be given as amended 
and in the fourth line from the bottom it will read this 
way, starting the fifth line from the bottom: “Condition 
of the sidewalk and upon leaving the hospital did not 
take reasonable precautions for her own safety and that, 
if they find this conduct constituted negligence on Plain¬ 
tiff’s part, either proximately causing or contributing to 
cause”, etc. The rest of it is the same. I am giving that 
as so amended. 
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MR. WILLCHER: I would like to note my objec¬ 
tion. 

235 Now Defendant’s Prayer No. 2, the Court does 
not know whether the Plaintiff intends to use the 

blackboard or not, do you intend to write something on 
the blackboard? 

MR. WILLCHER: I may, your Honor. 

THE COURT: Then it will be given. 

Defendant’s Prayer No. 3 will be given with the amend¬ 
ment, it is similar to the amendment in the first prayer, 
between the fourth line from the bottom and the third 
line from the bottom the following is added: “And if you 
find that this conduct constituted negligence on Plain¬ 
tiff’s part” and so forth. 

MR. EDGERTON: I have no objection to that. 

MR. WILLCHER: How will that read? 

THE COURT: Start from the fifth line from the bot¬ 
tom, fourth line from the bottom. It starts: “On or 
cross-over said patch of ice and not to walk on either 
side of it”, then this is inserted: “And if you find that 
this conduct constituted negligence on Plaintiff’s part”— 

MR. WILLCHER: I would like to point out the ob¬ 
jection I have to the prayer, your Honor. This prayer 
points out a single piece of evidence, her testimony was 
that this patch of ice and water covered the sidewalk and 
she had to go through it in order to get out to the public 
sidewalk, this leaves out completely from the considera¬ 
tion of the jury all of that testimony and makes them 
either believe or disbelieve that there was a patch of ice 
there covering the sidewalk. 

236 THE COURT: The Court will instruct them 
they are not to consider anyone specific instruction 

and ignore the others and in the instructions the Court 
specifically instructs them that they are to consider all 
the evidence of all the witnesses and all instructions of 
the Court. 

MR. WILLCHER: Suppose the jury finds or believes 
that the ice and water did cover the entire sidewalk? 
This prayer here is misleading. 
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THE COURT: I am simply stating what the conten¬ 
tion is. 

MR. 'WILLCHER: You are leading them to believe if 
they find there is a patch of ice two feet and only two 
feet according to this prayer; when they could find it 
covers the entire walk. 

THE COURT: You can make your objection and I 
will rule or anv record vou wish to make, if vou do not 
make an objection. 

MR. WILLCHER: I am making an objection. 

THE COURT: The Court will note the objection and 
the objection will be overruled. Now I want to tell you 
that this is a little tricky to instruct. 

MR. WILLCHER: Here is the other point I objected 
to. I might as well state it. This prayer is misleading 
because it says with respect to the fracture of the left 
hip, it says nothing about the other injury she sustained 
in the hospital, leading the jury to believe if they 
237 found for or against her on the fall on the ice, 
she can’t recover for the other injury. 

THE COURT: I am coming to that. I wish you had 
tendered instructions on these. You might find it diffi¬ 
cult to do. I found it so. 

There were no instructions tendered. I had to do the 
best I could without your assistance. This is the way I 
worked it out. There are two cases here. The Plaintiff 
has brought practically two causes of action or one cause 
of action but in two counts except there is nothing 
criminal about it. The Court is confronted with the 
problem of instructing the jury on two claims in one 
lawsuit and giving them general instructions on neglect 
and contributory negligence in one lawsuit. This is what 
the Court has done, for your information—well, I will 
read the whole thing. 

MR. WILLCHER: May I say, also, before you get to 
that, that apparently there is no defense of contributory 
negligence as to the injury Mrs. Joyner sustained in get¬ 
ting out of bed. 
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MR. DAILY: I have got a motion I will argue on 
that there is no negligence shown. 

THE COURT: Here is what I am doing. Issues to 
be determined by you which constitute the essential ele¬ 
ments in this case are as follows: 

First, was the Defendant Hospital negligent in the 
manner in which it maintained the walkway where the 
Plaintiff fell or in the manner in which it attended 

238 the plaintiff in the hospital at the time she had 
the second fall? If you answer both of these 

questions in the negative, if you find that the defendant 
was not negligent on either occasion, then you must re¬ 
turn a verdict for the defendant, or if you should find 
that the defendant was not negligent on one of these 
occasions, you must return a verdict for the defendant 
as to the charge of negligence in connection with that 
one occasion. If, however, you should answer these two 
questions in the affirmative, that is, if you should find 
that the defendant was negligent on both occasions or as 
I have alreadv indicated, if vou should find that the de- 
fendant was negligent on one of the occasions, you then 
must determine a second issue, namely, was the defend¬ 
ant’s negligence on that particular occasion the proximate 
cause of any injury to the plaintiff, as the term “proxi¬ 
mate cause” will be explained to you in the course of 
these instructions. If you answer that question in the 
negative, that is, if you find the defendant’s negligence 
was not the proximate cause of any injury to the plain¬ 
tiff, the plaintiff is not entitled to recover. 

If vou answer it in the affirmative, that is, if vou find 
that on either or both occasions the negligence of the de¬ 
fendant was the proximate cause of the injury to the 
Plaintiff, you must then decide a third issue, namely, was 
the plaintiff negligent in any manner on each par- 

239 ticular occasion or, in other words, on the occasion 
of each particular accident. 

MR. WILLCHER: That is the point I want to make. 
They make no claim of contributory negligence as to the 
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injury occurring when Mrs. Joyner was getting out of 
bed. 

THE COURT: Well, now, what is your answer to 
that? 

HR. DAILY: My answer I intended to argue a mo¬ 
tion, there is no showing of negligence. 

THE COURT: That is not what I am asking. 

MR. DAILY: There is no claim of contributory negli¬ 
gence. 

THE COURT: All right. 

Negligence in any manner on the occasion of the first 
accident, that will have to be changed. You see, it would 
be of great help to the Court when the Court asks for 
tendered instructions— 

MR. WILLCHER: I thought I had covered that in 
my first one. 

THE COURT: You haven’t covered it with respect to 
how you are dividing up the instructions with respect to 
the two cases. The first one has to do with the entrance 
to the hospital. 

MR. WILLCHER: It has to do with both. 

THE COURT: It does not have to do with what we 
are talking about, that is the main thing. At least, 
I can’t find it; if you can, I’d like to have you point it 
out. 

240 All right. If you find the Plaintiff was negligent 
in connection with—I have—a particular accident 
of the two involved, you then must determine a fourth 
issue, namely, did her negligence contribute in any de¬ 
gree as a proximate cause of that particular accident? 
If you find it did, your verdict must be for the defendant 
as to that accident but if you find that it did not and 
you have previously found that there was negligence on 
the defendant’s part which proximately caused Plaintiff’s 
injury, you must then fix the amount of plaintiff’s dam¬ 
ages and return a verdict in her favor for that amount. 
As Indicated, you must first determine the question of 
liability, if you find that the Defendant’s negligence 
proximately caused one fall but not the other, you must 
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determine the damages which ensued as a proximate re¬ 
sult of the defendant’s negligence in connection with that 
particular accident alone. 

In considering the question of liability, you should con¬ 
sider these two accidents separately and answer each 
question of the sets of questions I proffer for you in con¬ 
nection with each of the two accidents and apply the 
Court’s instructions to Plaintiff’s claims based respec¬ 
tively on each of the two accidents. 

MR. WILLCHER: Page 2, I do not think is correct 
because there is no contributory negligence claimed. 

THE COURT: You made that point. I will have to 
revise this. l"ou draw up anything you want. 

241 MR. WILLCHER: The only points I want to 
say, I think it can be cleared up very easily be¬ 
cause your Honor has it very clear there, that is there 
is only one question to answer, as to the second accident 
namely, was the defendant negligent or not and did it 
cause the Plaintiff’s injury. 

If they find that, then it is just a question of how much, 
there is no question as to the Plaintiff’s contributory neg¬ 
ligence. It is only as to the fall on the ice that the ques¬ 
tion of contributory negligence arises. 

MR. EDGERTOX: That is true. 

THE COL^RT: That is very easily stated but it is not 
very easily drawn up in an instruction. I have much 
regret that you did not see fit to prepare an instruction 
along that line. 

MR. WILLCHER: I did not like to prepare instruc¬ 
tions on contributory negligence because the defendant 
sometimes overlooks it. 

THE COURT: The Court will do the best it can with¬ 
out the assistance of counsel. 

• • • • 
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244 CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the 
case upon which you are sitting as jurors is a case of 
Grace Joyner vs. George Washington University. 

In these instructions, I shall refer to the parties re¬ 
spectively as Plaintiff and Defendant. 

You have heard the evidence and the arguments of 
counsel, attorneys for the respective parties, and it now 
becomes my duty as Judge to instruct you as to the 
principles and rules of law governing the case. 

It is your duty as jurors to follow the Court’s instruc¬ 
tions as to the law. On the other hand, ladies and 

245 gentlemen of the jury, you are the sole judges of 
the issues of fact and you must determine the facts 

for yourselves solely upon the evidence presented at the 
trial. This is an action for damages for personal injuries 
alleged to have been sustained by the Plaintiff Grace 
Joyner from two falls. The Plaintiff alleges that while 
she was an out-patient of the Defendant Hospital, she 
slipped and fell on ice on the walk as she was leaving 
the clinic located in the hospital building. 

The Plaintiff alleges that the Defendant was negligent 
in failing to remove the ice or keep the premises in a safe 
condition. Plaintiff further alleges that while she was 
in the Defendant’s Hospital Building recovering from the 
fall, she had a second fall which she alleges was due to 
the negligence of one of the Defendant’s employees. 

The Defendant Hospital denies any negligence in re¬ 
spect to the first fall, that is, any negligence on their 
part, that is the fall on the sidewalk and further alleges 
that the Plaintiff’s fall and any injury which she may 
have sustained on the sidewalk was due to her own sole 
negligence or contributory negligence. 

As to the second fall, the defendant hospital denies any 
negligence upon its part or upon that of any of its em¬ 
ployees and alleges that at the time of the fall the De¬ 
fendant was, through its employees, exercising all due 
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care in attending the Plaintiff and that the fall she 

246 had was due to the diseased condition of her knee 
which caused its collapse. 

The issues to be determined by you which constitute 
the essential elements in the case are as follows: First, 
was the Defendant Hospital negligent in the manner in 
which it maintained the walkway or sidewalk where the 
Plaintiff fell, or in the manner in which it attended the 
Plaintiff in the hosptal at the time she had her second 
fall? 

If you answer both of these questions in the negative, 
that is, if you find that the Defendant was not negligent 
on either occasion, then you must return a verdict for 
the Defendant. 

Or, if you should find that the Defendant was not neg¬ 
ligent on one of these occasions, you must return a ver¬ 
dict for the defendant as to the charge of negligence in 
connection with that one occasion in which you find the 
defendant not negligent. 

If, however, you should answer these two questions in 
the affirmative, that is, if you should find that the De¬ 
fendant was negligent on both occasions or as I have 
already indicated to you, if you should find that the De¬ 
fendant was negligent on one of the occasions, you must 
then determine a second issue namely, was the Defend¬ 
ant’s negligence on that particular occasion the proximate 
cause of any injury to the Plaintiff as the term “proxi¬ 
mate cause” will be explained to you in the course of 
these instructions. If you answer that question in the 
negative, that is, if you find that the Defendant’s 

247 negligence was not the proximate cause of any 
injury to the plaintiff, the plaintiff is not entitled 

to recover. 

If, however, you answer it in the affirmative, that is, 
if you find that on either or both occasions, the negli¬ 
gence of the defendant was the proximate cause of any 
injury to the plaintiff, then that would end the matter so 


18 A 


far as the second accident, the one that occurred inside 
the hospital, is concerned. As to the first accident, how¬ 
ever, the one on the sidewalk, you must then decide a 
further issue, namely, was she, the plaintiff, negligent in 
any manner on the occasion of the happening of that first 
accident ? If you find that the plaintiff was negligent in 
connection with the first accident, that is the fall on the 
sidewalk, you then must determine a fourth issue as to 
that accident, namely, did her negligence contribute in 
any degree as a proximate cause of that particular acci¬ 
dent? If you find that it did, your verdict must be for 
the defendant as to that accident, but if you find that it 
did not, and if you have previously found that there was 
negligence upon the defendant’s part which proximately 
caused plaintiff’s injury, you must then fix the amount of 
plaintiff’s damage and return a verdict in her favor for 
that amount. 

As indicated in this instruction, you should first deter¬ 
mine the question of liability in connection with each of 
the accidents. If you should find the defendant’s 
24S negligence proximately caused one fall but not the 
other, you must determine the damage which en¬ 
sued as a proximate result of the Defendant’s negligence 
in connection with that particular accident alone. 

In considering the question of liability, you should con¬ 
sider these two accidents separately and answer each 
question as I have outlined them for you in connection 
with the two accidents and apply the Court’s instructions 
as to the Plaintiff's claim based respectively on each of 
the two accidents. In this case, Plaintiff alleges she was 
injured as the proximate result of defendant’s negligence 
and the defendant has denied any negligence upon the 
occasion of either accident and has alleged further that 
any injuries resulting to the Plaintiff for the first acci¬ 
dent were due to her own negligence. 

Concerning Negligence, you are instructed as follows: 
Negligence may be defined to be the failure or omission 
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to do something which, under the circumstances, a rea¬ 
sonable and prudent person would do or the doing of 
something which, under like circumstances, a reasonable 
and prudent person would not do. It is the absence of 
the ordinary care which is required according to the cir¬ 
cumstances. By ordinary care is meant such an amount 
or degree of care as a prudent and reasonable person 
having a proper regard for his or her own safety and 
the safety of others would exercise under existing cir¬ 
cumstances and conditions; where known risks en- 
249 liance the danger, the degree of care is correspond¬ 
ingly increased. 

I said I would explain proximate cause as used in 
these instructions. By the term “proximate cause” is 
meant the primary or moving cause or fault where no 
other and independent cause disconnected therewith and 
self-operating intervenes to produce the result. 

The proximate cause of an injury is that cause which 
in natural and continuous sequence unaccompanied by any 
efficient intervening cause produces the injury and with¬ 
out which the result would not have occurred. The jury 
is instructed that no presumption of negligence whatever 
arises from the mere happening of the accidents involved 
herein or the sustaining of damages which Plaintiff claims 
she sustained. The burden of proof is upon the Plaintiff 
to prove by the fair preponderance of the evidence that 
the defendant was guilty of negligence and that such 
negligence was the proximate cause of the accident and 
of any damage which you may find the Plaintiff has sus¬ 
tained. Should you find that the Plaintiff has established 
each and all of the essential elements of her case by a 
preponderance of the evidence, then the Plaintiff will be 
entitled to recover and your verdict should be for the 
Plaintiff accordingly, subject however to the finding of 
the jury upon the question of contributory negligence 
upon and in connection with the occasion of the first acci- 
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dent, as contributory negligence is hereinafter ex- 

250 plained. Should you find, however, that the plain¬ 
tiff has failed to so establish any one or more of 

the essential elements as said essential elements have 
been outlined for vou in these instructions, or should vou 
find the evidence upon any one or more of said essential 
elements to be evenly balanced or that it preponderates 
in favor of the defendant, or should you find the plain¬ 
tiff, herself, was guilty of contributory negligence upon 
the occasion of the first accident as contributory negli¬ 
gence will hereafter be explained to you, then plaintiff 
cannot recover. In that event, vour verdict should be for 
the defendant. 

Xow, contributory negligence is negligence on the part 
of a person injured which, combining in some degree with 
the negligence of another, helps in proximately causing 
the injury of which the former complains. One who is 
guilty of contributory negligence may not recover from 
another for the injury suffered. Contributory negligence, 
as it has been defined, connotes negligence on the part of 
both the plaintiff and the defendant, combining proxi¬ 
mately to cause the injury. 

Xot only is the plaintiff precluded from recovery if 
she is guilty of contributory negligence, but the plaintiff 
may not recover if the injury was the proximate result 
of her sole negligence. The law forbids you to attempt 
to classify negligence into degrees or grades or kinds, or 
to compare one instance of negligence with another and 
judge which is more deserving of reproof or excuse. 

251 If you should find that there was negligent con¬ 
duct on the part of both plaintiff and defendant 

in connection with the first accident, then you are not 
to attempt to determine which was guilty of the greater 
negligence with the view of delivering a verdict in favor 
of or to favor in any way the one whose conduct was the 
less reprehensible. 
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The Court instructs you ladies and gentlemen of the 
jury, if you find for the Plaintiff, your verdict should 
be for such an amount as will fairly compensate her for 
all of the damages which she has sustained as the proxi¬ 
mate result of the accident. In determining what amount 
will so fairly compensate the Plaintiff you must consider 
such damages or injury to Plaintiff’s person as may have 
been proved by the evidence to have been sustained by 
her. As elements of damages you may consider such pain 
and suffering, nervous shock, mental anguish, if any as 
you may find the plaintiff sustained as the proximate 
result of her said injuries as well as the reasonable value 
of services of physicians and the charges for hospital 
bills and for medicines, if any, which you find the Plain¬ 
tiff was compelled to incur in connection with any injuries 
which you may find to have been suffered by the plaintiff 
as the proximate result of the accident. Likewise, you 
may consider any future pain and suffering that you may 
find the plaintiff will sustain. You may also consider 
any and all losses of earnings which you may find 
252 the Plaintiff has already sustained as the proxi¬ 
mate result of her injury. 

In reaching your verdict, you may also consider 
whether you find from the evidence that Plaintiff’s in¬ 
juries are of a continuing or permanent nature and 
whether she will hereafter have an impaired earning ca¬ 
pacity or will undergo future pain and suffering as the 
results of her injury together with such expenditures, if 
anv, as vou mav find from the evidence she will be re- 
quired to make hereafter in being treated for her injuries 
complained of in this case. 

In this case the Plaintiff claims certain sums, it being 
claimed that she suffered $75,000 damages. That has 
nothing to do with your decision. It is for you to decide, 
if you find for the Plaintiff, the amount of her compensa¬ 
tion. It is just as easy to make a claim for one amount 


22 A 


as for another. The matter of compensation, if you find 
for the Plaintiff, is to be determined by you not by the 
amount of the claim for money damages made by or on 
behalf of the Plaintiff. The burden of proof rests upon 
the Plaintiff to prove that she was injured and damaged 
and the extent and amount of her injuries and damages 
by the fair preponderance of the evidence. 

By a fair preponderance of the evidence is meant that 
Plaintiff must establish her ease by the greater weight 
of the evidence, that is, by such evidence as when weighed 
with that opposing it, has more convincing force and from 
which it results that the greater probability of truth lies. 

It is your function as the jury to weigh all the 
253 testimony of all the witnesses and all the evidence 
which has been introduced in this case. If, in so 
doin<r, vou find that the evidence on the issue of Plain- 
tiff’s injuries and damages is of as much credibility and 
weight in support of Defendant’s case as it is in support 
of Plaintiff’s case, or if you think that the Defendant has 
established its defense that any injury to the Plaintiff 
from the first accident was due to her own negligence, 
or that the Plaintiff was not injured or damaged as a 
result of the second accident, by the greater weight of 
the evidence, then the Defendant must prevail. 

If, on the other hand, you believe that the Plaintiff 
has sustained her burden of proof of her injury and 
damage as a result of the accidents by this greater weight 
of the evidence, then you must find for the Plaintiff. 

You are the sole judges of the credibility of the wit¬ 
nesses. In other words, vou and vou alone are to deter- 
mine whether to believe any witness and the extent to 
which any witness should be credited. And in reaching 

a conclusion as to the credibilitv of anv witness and in 

• * 

weighing the testimony of any witness, you may consider 
the 1 demeanor and the behavior of the witness on the 
witness stand, the witness’ manner of testifying, whether 
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the witness impresses you as a truth-telling individual, 
whether the witness impresses you as having an accurate 
memory and recollection, and whether the witness has 
any interest in the outcome of this case. 

254 All of these matters as well as any other fac¬ 
tors that appear to you as having a bearing on 

the matter you may consider and weigh in determining 
what witnesses to believe and the extent to which to 
credit them. If you find that any witness wilfully testi¬ 
fied falsely to any material fact concerning which the 
witness could not in your judgment have possibly been 
mistaken, vou are then at libertv if vou deem it wise to 
do so, to disregard the entire testimony of such witness 
or any part of the testimony of such witness which you 
may see fit to disregard. Certain witnesses have testified 
in this case as expert witnesses. A person who by edu¬ 
cation, study and experience, has become an expert in 
any art, science or profession and who is called as a 
witness may give his opinion as to any matter in which 
he is versed and which is material to the case. You 
should consider such expert opinion and should weigh 
the reasons, if any, given for it. Y’ou are not bound, 
however, by such an opinion. Give it the weight to which 
you deem it entitled, whether that be great or slight, and 
you may reject it if in your judgment the reasons given 
for it are unsound and you are further instructed that 
if any conflict in the expert testimony exists, it is your 
duty to reconcile the testimony, if you can, but if you can 
not do so, then you have a right to believe the witnesses 
whom you deemed most worthy of credit, and to disbe¬ 
lieve those whom you consider less worthy of credit. 

255 And in weighing the testimony of the experts, 
as all other testimony, it is proper for you to take 

into consideration all the surrounding circumstances of 
the witnesses, their interest in the result of the action, 
if any, and their opportunity of knowing the truth about 
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the matter of which they testify as experts, their ability 
and their willingness to expound fairly in reference to 
the subject matter upon which they were called upon to 
testify as an expert. 

# # # • 

If a witness is not produced who is peculiarly avail¬ 
able to one side or the other, the jury has a right, if it 
wishes to do so, and it is entirely within the jury’s dis¬ 
cretion, to draw the inference that the testimony of that 
witness would be unfavorable to the party who has failed 
to call the witness unless the absence of the witness is 
sufficiently accounted for or explained. At times through¬ 
out the trial, the Court has been called upon to make 
rulings on the question as to whether certain offered 
evidence might properly be admitted. You are not to be 
concerned with the reasons for such rulings by the Court 
and are not to draw any inferences from them. Whether 
evidence offered is admissible is purely a question of law 
for the Court’s consideration. In admitting evidence to 
which an objection is made, the Court does not deter¬ 
mine what weight should be given such evidence. A rul¬ 
ing by the Court permitting testimony to be given or 
other evidence to be introduced is not to be con- 
256 sidered by you, the jury, as any indication as to 
what weight said testimony or other evidence may 
or may not have. What weight is to be given to evidence 
is strictly a matter for you, the jury, to determine for 
yourselves. Nor does the court pass upon the credibility 
of any witness who testifies. A ruling by the Court per¬ 
mitting a witness to testify or give evidence is not to be 
considered by you, the jury, as any indication as to what 
the credibility of that witness may or may not be. The 
credibility of a witness is likewise a matter strictly for 
you, the jury, to determine for yourselves. On the other 
hand, as to any offer of evidence that was rejected by 
the Court, you, of course, must not consider that evi- 
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dence and as to any question to which an objection was 
sustained, you must not conjecture or guess as to what 
the answer might have been or the reason for the objec¬ 
tion or the ruling of the Court. In every case tried be¬ 
fore a jury, the attorneys for the respective parties have 
the right to request the Court to give the jury certain 
additional instructions. In this case the parties have 
exercised that right and have requested several instruc¬ 
tions. Certain of these instructions have been granted 
by the Court and they will now be given. 

These additional instructions state the law and are to 
be accepted by the jury with the same binding force and 
effect as those given by the Court on its own initiative 
and without request by the parties. Some of the 
257 requested instructions may repeat in different 
words the legal effect of certain instructions given 
you by the Court. If there is any such repetition in the 
instructions given by the parties, it is not to be con¬ 
sidered by you as giving any emphasis or added strength 
to any instruction already given. 

Now the requested instructions of the parties are as 
follows: The Court will now give the instructions which 
it has ruled should be given. 

Plaintiff’s Prayer No. 1: You are instructed as a mat¬ 
ter of law that the defendant in this case operates a 
hospital and has notice that the persons who attend such 
hospital include not only normal persons but those that 
are infirm, sick and injured. Under these circumstances, 
it is the duty of the Defendant in the exercise of ordinary 
care for the safety of the Plaintiff and others to take 
more than usual precaution to keep the entrances, door¬ 
ways and exits to its hospital buildings safe for such 
persons. 

The same principle applies insofar as the care and 
treatment is concerned of patients in the hospital. Care 
which might be reasonable for the safety of normal per¬ 
sons would not necessarily be reasonable care for sick 
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or infirm persons, in other words, ordinary care changes 
with the circumstances. The greater degree of peril, the 
greater the degree of precaution that is required in order 
to be considered reasonable care. If you find by a fair 
preponderance of the evidence that the defendant 
25S did not exercise reasonable care under the circum¬ 
stances existing in this case in the maintenance of 
its exits or in the care afforded the Plaintiff while she 
was a patient, then such failure to exercise reasonable 
care is negligence. 

If you further find that the Plaintiff was injured as 
the proximate result of such negligence, then your verdict 
in this case shall be for the Plaintiff against the Defend¬ 
ant. 

The next instruction requested by the Plaintiff which 
the Court will give is as follows: 

You are instructed that as a matter of law that the 
law protects all persons whether well and healthy or sick 
and infirm and the tortfeasor is not allowed to injure 
sick and infirm people any more so than it would be 
allowed to injure well people, therefore, if a person suf¬ 
fered more damage as a result of an injury because of 
his sick or infirm condition than a normal person would 
suffer the tortfeasor is nevertheless responsible for all 
the consequences of his wrongful act. 

The defendant has requested that certain instructions 
be given. The Court has ruled that they should be given 
and they are as follows: 

The first requested prayer of the Defendant is as fol¬ 
lows: The jury are instructed that if they find from the 
evidence that there was a patch of ice or water or both 
on the sidewalk leading to the outpatient clinic of 
259 the Defendant Hospital, and that Plaintiff, upon 
entering the hospital, became aware of this condi¬ 
tion of the sidewalk and upon leaving the hospital did 
not take reasonable precautions for her own safety, and 
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that, if you find this conduct constituted negligence on 
Plaintiff’s part, either proximately causing or contribut¬ 
ing to cause.her fall, then your verdict must be for the 
defendant with respect to the claim of the plaintiff for 
the fracture of her left hip. 

The next instruction requested by the Defendant and 
given by the Court is prayer Xo. 3 as follows: The jury 
are instructed that if they find from the evidence that 
there was a patch of ice approximately two feet in 
diameter on the sidewalk leading to the out-patient clinic 
of Defendant Hospital and that there was room on either 
side of this patch of ice for persons using the sidewalk 
to walk without having to pass over the area covered by 
this patch of ice, if you further find that the Plaintiff 
knew of the presence of this patch of ice or in the exer¬ 
cise of reasonable care on her part should have seen it 
and that she nevertheless attempted to step on or cross 
over said patch of ice and not to walk on either side of 
it and if you find that this conduct constituted negligence 
on Plaintiff’s part and that this conduct on her part 
either proximately caused or contributed to cause her 
fall, then your verdict must be for the defendant with 
respect to the claim of the Plaintiff for the fracture of 
the left hip. 

260 Xow that concludes the instructions given at the 
request of the parties. Xow the Court continues 
with its own instructions. 

If, in all these instructions from beginning to end and 
that includes those given by the Court on its own initia¬ 
tive and those given at the request of the respective 
parties, if, in all these instructions from beginning to 
end, any rule, direction or idea be stated in varying ways, 
no emphasis thereon is intended by me and none must 
be inferred by you. For that reason, you are not to 
single out any certain sentence or any individual points 
or instruction and ignore the others but you are to con- 
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sider all the instructions as a whole and to regard each 
in the light of all the others. I have already instructed 
you ladies and gentlemen of the jury, you are to deter¬ 
mine the facts for yourselves solely upon the evidence 
presented at the trial. 

Now, in this connection you are instructed that state¬ 
ments or arguments by counsel, attorneys for the Plain¬ 
tiff and the Defendant respectively, statements or argu¬ 
ments bv the lawvers are not evidence and are not to be 
» * 

taken or considered as evidence. Arguments bv lawvers 
are made to assist you in analyzing and appraising and 
evaluating the evidence and are to be so considered and 
so considered only by you. Every case is to be 
261 determined without bias, prejudice or sympathy 
for or against either side and solely upon the 
testimony of the witnesses under oath, the evidence and 
the Court’s instructions as to the law. 

Xow, ladies and gentlemen of the jury, I want you to 
take this matter and consider it deliberately in the light 
of the instructions which I have given you, using the 
same ordinarv common sense and ordinarv intelligence 
which you would employ in determining any other im¬ 
portant matter that you have occasion to decide in the 

course of vour everv-dav life. Your verdict mav be either 
» • • • 

for the plaintiff or the defendant. 

If you find for the plaintiff, you will state the amount 
of your verdict. If you find for the defendant, you will 
simply state that your verdict is for the defendant. 

Before commencing your deliberations, you will choose 
one of your number foreman. Whenever you shall have 
arrived at a verdict, notify the Marshal whereupon you 
will be escorted back to the Courtroom to return your 
verdict. You will retain your seats in order that the 
Court may afford counsel on either side or on both sides 
to approach the Bench if they desire to do so. 

(At the Bench.) 




* 
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MR. WILLCHER: I merely want to renew my objec¬ 
tions, your Honor, to your Honor’s ruling upon the in¬ 
structions prior to the argument to the jury. 

262 THE COURT: On the Court’s instructions, 
what is that? 

MR. WILLCHER: Your Honor, your Honor denied 
certain proffered instructions and granted certain others. 
I merely want to renew my objection. 

THE COURT: It is not necessary. You can do it if 
vou want. Do you want anYthing? 

MR. DAILY: No, we haYe nothing. 

THE COURT: The objection is overruled. 


